


Ravena Valentine
C2HR Board Member &

SVP of People Partner Team

A+E Networks









6

IDENTIFYING YOUR BLIND 
SPOTS IN WAGE & HOUR LAWS



Wage & Hour Division 2020 Data
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WHD delivered immediate and ongoing guidance, evolving in response to workers’ 

and employers’ needs as the situation unfolded.

WHD delivered swift, rigorous enforcement—concluding more than 2,600 

investigations under this brand new law by the end of FY 2020, securing workers’ rights 

to paid leave.

WHD delivered unprecedented outreach—including on-the-ground efforts such as 

providing information at COVID-19 testing sites, food banks, and healthcare facilities, 

conducting more than 400 outreach events specific to FFCRA, and launching a public 

awareness campaign with PSAs generating over 70 million gross impressions among 

viewers and listeners across the country by the end of the fiscal year (FY), and totaling 

nearly 300 million gross impressions by December 2020.

WHD delivered peace of mind to workers who no longer had to choose between their 

paychecks and their families, or the public health measures needed to combat the 

virus.
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QUICK REVIEW OF THE BASICS
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Wage and Hour Laws

 Federal and state wage and hour laws generally govern:

 Minimum wages

 Maximum hours

 Overtime compensation

 Child labor

 Equal pay

 Payroll requirements

 Recordkeeping
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Fair Labor Standards Act (FLSA)

 Primary federal law governing W&H standards

 Administered by the Wage and Hour Division (WHD) of the Department of Labor 
(DOL)

 Establishes:

 Minimum wage and overtime pay

 Recordkeeping requirements

 Youth employment standards
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Coverage Under the FLSA
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Covered Workers Not Covered

Enterprise coverage Independent contractors

Individual coverage Volunteers

Employer:  "includes any person acting 

directly or indirectly in the interest of an 

employer in relation to an employee."

Interns

Employee:  "any individual employed by an 

employer."

Trainees



Minimum Wage and Overtime Pay

 Employers must pay non-exempt employees: 

 At least minimum wage for all hours worked (the current federal 
rate is $7.25 per hour)

 Overtime compensation for each hour worked over 40 in a 
workweek
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Compensable Time

 Under the FLSA, employees must be paid for all time that qualifies as 
compensable time

 Continuous workday principle

 All activities that occur between the beginning and end of a workday 
constitute compensable working time

 De minimis doctrine

 Employees generally cannot recover for otherwise compensable time if the 
time is de minimis

 Difference between compensable and noncompensable time is not always clear 
– more complicated that simply clocking in and clocking out
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Calculating Overtime

 Generally must be at least 1.5 times the employee's "regular rate of pay"

 Regular rate of pay includes all remuneration paid to, or on behalf of, the 
employee for work performed during the week, including:

 Wages

 Salary

 Commissions

 Non-discretionary bonuses
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Exemptions from Minimum Wage and Overtime

Generally, to be classified as exempt from the FLSA's minimum wage and overtime 
compensation requirements, an employee's job duties and responsibilities and 
their compensation must satisfy both:

 The salary basis test - generally involves two components

 Satisfies a minimum threshold ($684/week in 2021)

 Is paid on a “salary or fee basis”

 The duties test - refers to an employee's "primary duty“ and differs for each 
exemption

 Employer bears the burden of proof
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Common Exemptions

 Executive employees

 Administrative employees

 Professional employees

 Outside sales

 Highly compensated employees

 Computer employees
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State and Local Laws

 Are administered by local departments of labor (or an equivalent)

 Preempt the FLSA if they provide greater employee rights or protections (such 
as a higher minimum wage)

 Fill gaps the FLSA does not cover (meal periods and rest breaks, paid sick leave, 
pay stub requirements)

 May authorize class actions

 Where state or local laws overlap with the FLSA and provide greater employee 
rights and protections, the state or local law will control
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State and Local Laws (cont'd)

State and local wage and hour laws can vary considerably

 Some states impose daily overtime requirements

 Some states require employers to pay employees for a guaranteed minimum 
number of hours, often called report-in pay, when employees report to work as 
scheduled but are given less than the expected number of hours

 City ordinances in some states may require a minimum wage that is higher than 
both the federal and state minimum wage

It is important for employers to understand state and local requirements, in 
addition to federal law
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Remedies

 Remedies available under the FLSA include:

 Injunctive relief

 Civil and criminal penalties

 Back pay

 Front pay

 Liquidated damages

 Attorney’s fees and costs
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WAGE AND HOUR CLASS ACTIONS
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Wage and Hour Class Action

 High number of certification of 
wage & hour class and 
collective actions in 2020 

 More to come in 2021 with 
friendly DOL and state 
minimum wage increases in 
2021
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84%

16%

Granted class 

certification in 

the US

Denied



2019 Top 10 Total $500M

Wage and Hour Class Action Settlements

1. $100 M: In Re Wackenhut Wage and Hour Cases, Calif. Super. Ct., No. JCCP 4545

(Oct. 21, 2019)

2. $100 M: Van Dusen v. Swift Transportation Co., D. Ariz., No. 10-CV-899 

(April 18, 2019)

3. $98.8 M: Roberts v. C.R. England Inc., D. Utah, No. 12-CV-302 

(July 9, 2019)

4. $35 M: Merino v. Wells Fargo & Co., D. N.J., No. 16-CV-7840 

(July 9, 2019)

5. $26 M: Sanchez v. McDonald's Restaurants of California Inc., Calif. Super. Ct., No. 

BC499888 (Nov. 22, 2019)
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2019 Top 10 Total $500M

Wage and Hour Class Action Settlements

6. $22.5 M: Alfred v. Pepperidge Farm Inc., C.D. Calif., No. 14-CV-7086 

(Oct. 10, 2019)

7. $20 M: O'Connor v. Uber Technologies, N.D. Calif., No. 13-CV-3826 

(Aug. 29, 2019)

8. $16.5 M: Carter v. XPO Logistics Inc., N.D. Calif., No. 16-CV-1231

(Oct. 18, 2019) 

9. $15.25 M: Valliere v. Tesoro Refining & Marketing Co., N.D. Calif., No. 17-CV-123 

(May 9, 2019)

10. $15 M: Woods v. Caremark, W.D. Mo., No. 14-CV-583 

(May 31, 2019)
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More Recent Headlines
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Sprint pays $7.6M FLSA Suit Settlement 

With Retail Workers 

Research Institute Settles Workers' FLSA 

Claims For $4.6M

US Department of Labor recovers $47K in back 

wages after investigation finds Hancock County 

Sheriff’s Department violated overtime laws

Maggiano’s Little Italy pays $116K in back 

wages after US Department of Labor finds 

minimum wage, overtime violations

Southern California roofing company pays $616K

to 341 workers after U.S. Department of Labor 

finds overtime violations

Pennsylvania nonprofit pays nearly $45K in 

back wages to 80 employees after US 

Department of Labor finds overtime violations



Certifying a Collective Action

“Modest Factual Showing” Standard requires:

 Affidavits

 Declarations

 Deposition testimony

 Other documents 

Supporting allegations that other similarly situated employees were 
subjected to a common policy that violated the law
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Hypothetical: Overtime

 Mary, a bookkeeper and property manager, alleged she and other hourly 
employees were not paid the required overtime rate despite working over 40 
hours per week.

 In support of certification, Mary only submits an affidavit stating that, based on 
her own knowledge and experience as a bookkeeper, she was aware that other 
hourly employees were not properly paid overtime.
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Is this enough for conditional certification of a collective action?



Results: Overtime 

 Galigher v. NEO Cabinet Inc. et al. (W.D. Ark. 2020)

Judge granted conditional certification
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Hypothetical: Misclassification

 Plaintiffs claimed that supermarket chain engaged in company-wide practice of 
misclassifying (meat and bakery) managers as exempt from overtime because 
they primarily engaged in non-managerial tasks

 Two managers submit declarations claiming they were assigned to other 
locations, they similarly performed non-managerial duties and that managers at 
other locations informed them that they, too, did not engage exclusively in 
managerial tasks
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Is this enough for conditional certification of a collective action?



Results: Misclassification  

 DePyper et al. v. Roundy's Supermarkets Inc. et al. (N.D. Ill. 2020)

Judge granted conditional certification
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Hypothetical: Commission and OT

 Paul, John, and Carrie worked as commission-based employees at a popular 
clothing retail chain.

 They claim the retailer failed to pay wages by excluding commissions awarded to 
stores for meeting revenue goals from overtime calculations

 In support of certification of all stock and sales associates, cashiers, and other 
hourly employees employed at the retailer from May 2017 to present in the U.S., 
they submit pay stubs and declarations only from New York employees, which 
cite conversations they had with co-workers.
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Is this enough for conditional certification of a collective action?



Hypothetical: Commission and OT

 Gillett v. Zara USA Inc. et al., No. 1:20-cv-03734 (E.D.N.Y. 2021)

Judge granted preliminary certification, 

but limited the time period to May 2017-July 2019
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MISCLASSIFICATION OF WORKERS
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Exempt & Non-Exempt from OT

FLSA

 Nonexempt employees must be paid at least the federal minimum wage and OT (1.5 
times pay rate) for each hour worked over 40 in a workweek

 In May 2020, the DOL issued a final rule clarifying requirements for using the fluctuating 
workweek (FWW) method when employees receive other payments in addition to their 
fixed salary 

 Payment of bonuses, premium payments, commissions, hazard pay, etc. made in 
addition to an employee's fixed salary is compatible with the FWW method

 Additional payments must be included in an employee's regular rate calculation 
unless they are otherwise excludable under the FLSA
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Exemption From OT Pay   

 FLSA: to qualify for the administrative exemption from overtime pay, employees 
needs to perform job duties that involve exercising independent discretion and 
judgment more than not

 Professional, executive and administrative workers, and outside salespeople 
on commission, may be exempt from earning overtime

 California state law: if you are not using your independent judgment to 
perform your job duties more than 50% of the time you are working, you are a 
non-exempt employee who should be making overtime
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Independent Contractor

 May 6, 2021 – DOL formally withdrew Trump’s Independent Contractor Final 
Rule (issued Jan. 7, 2021; set to go into effect May 7, 2021)

 Old Rule: Multi-factor “economic reality” test for determining whether workers 
are independent contractors

 What may be theoretically possible is as important as actual practice of the 
worker and employer

 No new rule yet, but expect one that makes it harder to classify workers as ICs 
– California-style?
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Independent Contractor

California Refresher

 Dynamex Operations West, Inc. v. Superior Court, 4 Cal.5th 903 in 2018

 January 1, 2020, AB 5 took effect, codifying the Dynamex test

 September 4, 2020, Governor Gavin Newsom signed AB 2257 into law

 November 3, 2020, Californians voted to exempt on-demand, app-based 
companies from this state law by voting to pass Proposition 22
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Independent Contractor

Impact of New Rule

 Trump’s rule made it easier to classify workers as ICs:

 Focused on worker’s control over his or her work and earnings based upon 
individual initiative or investment

 EEOC focused on today’s gig-economy workplace structure and their worker 
classification (temporary workers, staffing agencies, independent contractors)  

 President Biden’s invocation of California’s ABC test is a strong signal for ramped 
up enforcement action

Result: Easier to bring class actions alleging minimum wage and overtime violations 
under FLSA
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JOINT EMPLOYERS
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Joint Employer Rules

 Notice of Proposed Rulemaking: Aims to rescind 1/13/20 Final Rule on “joint 
employer” relationships

 Old Rule: 4-factor test for JE status was business-friendly:

 hires or fires the employee;

 supervises and controls the employee’s work schedule or conditions of 
employment to a substantial degree;

 determines the employee’s rate and method of payment; and

 maintains the employee’s employment records
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Impact of Joint Employer Rules

 Old rule used narrow definition of “joint employer,” limiting the circumstances 
under which multiple companies could be deemed to “employ” the same 
workers 

 Biggest change: old rule emphasized that actual, rather than mere 
theoretical, exercise of control is required to establish a joint employment 
relationship. 

Translation: Did an affiliate or business partner actually control employees?

Result: More companies to sue; deeper pockets
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COMPENSABLE TIME
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Preliminary and Postliminary Activities

 Activities occurring before or after (preliminary or postliminary to) an employee’s 
principal work activities. 

 If preliminary or postliminary activities are sufficiently related (integral and 
indispensable) to the employee’s principal activities, they may be compensable

 Examples:

 Walking time

 Security checks

 Donning and doffing
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Other Common Issues

 Travel time

 Training time

 Waiting time

 On-call time

 Rest and meal breaks
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Takeaways

 Review your exempt/nonexempt classifications

 Beware use of “independent contractors”

 Be alert to claims that your employees are “working” for you outside of 
their regular schedules:

 Training time

 Waiting time

 On-call time

 Fix problems proactively – waiting until a class action starts will cost you a 
“litigation premium.”

46



212) 808-7959
MKONKEL@KELLEYDRYE.COM

www.LaborDaysblog.com


